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The defendants, Larry Currie and Christopher CurtisLove, appeal as of right from the jury
verdict in the Henry County trial court that found them guilty of aggravated assault of the victim,
Reginald Franklin Thompson." Each defendant was sentenced to three (3) years with one (1) year
of continuous confinement and the bal ance on supervised probation. Both defendantsfiled motions
for anew trial, which were denied by the trial court. The defendants collectively raise two issues
for our consideration: (1) whether there was sufficient evidencefor arational trier of fact to find the
defendants guilty of aggravated assault beyond a reasonable doubt; and (2) whether the jury
improperly considered facts that were not in evidence in reaching its verdict. After careful review
of the record, we AFFIRM the judgment of thetrial court.
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OPINION

Thiscasewastried on December 7, 1998. Thevictim testified that on the morning of March
31, 1998, hedroveto the house where hisex-girlfriend, Philistine Tharpe, lived with their infant son
and her current boyfriend, JamesKing. Kingwasasoafriend of the three defendants. Thevictim
testified that his purpose in going there was to get money from Ms. Tharpe for a Fish Fry Parade
float that their son wasto rideon. He had previously left amessage for Ms. Tharpe at her mother’s
house concerning the money. The victim had enlisted afriend, Timmy Tharpe, to go with himin

The defendant, Bobby Lee Thomas, Jr. is deceased.



casetherewastroublewith King and hisfriends. King had previously made threats and comments
to the victim on several occasions when he had been to Ms. Tharpe’s home to pick up his baby.

When the victim arrived at the residence, he saw four men standing or working onacar in
the driveway. Thevictim got out of his car, which he had parked on the street, and walked onto an
embankment next to the street, directly in front of the residence. According to the victim, King
asked him what he was doing there, to which the victim replied that he was not there to start trouble
but only to talk to Tilly (Ms. Tharpe). Kingtold thevictim, “[G]et out of my f___ingyard, and get
in your car before | kick your ass.” As he spoke, King came down some steps toward the
embankment with Currie on his right and Thomas and Love on hisleft. The victim testified that
Tilly then came out of the house, and he told her he needed to talk to her. King made more
threatening comments to the victim about speaking to Tilly. The victim denied making any threats
to the defendants during this altercation.

Asthe victim and his friend, Timmy, turned back to get into their cars, Currie pushed the
victimfrom the back. The victim stated that he stumbled on the embankment and was struck in the
face by King. Ashefell into the street, Currie, Love, and Thomas began to kick and punch him.
Thevictim was able toget up on hisfeet but was backed up into a construction site across the street
from Tilly’s house. The four men caught up with him, and Thomas struck the victim in the back
withatwo by four board whilethe otherscontinued their attack. Thevictim’sfriend, Timmy, drove
his car into the construction site to scatter the attackers and pick up the victim. Inthefray, Thomas
struck Timmy’s car in the front with the board. Timmy spun his car around, and the back end hit
Thomas, who hit the car in the rear with the board. As the victim ran to his own car, Love
brandished a sawed off shotgun at the victim and said, “I’ll shoot you, nigger. . . .I'll kill you,
nigger.” The victim stated that Love also pointed the gun at Timmy. The two men left the scene
and drove to the home of Timmy’s father, who called the authorities.

At trial, the victim identified a photograph of the car Timmy was driving that showed the
damageto the car. Hetestified that he received deep scratcheson hisface, nedk, and back, aswdl
asaswollenlip, and identified two photographs depicing hisinjuries. Thevictim stated that hedid
not go to the hospital but treated himself for hisinjuries.

On cross-examination, the victim testified that he showed the investigating officer, Jock
Bass, the portion of his back where Thomas hit him with the board, but the officer did not take a
pictureof hisback, because therewasno mark from theboard. Thevictim admitted that he had seen
Tilly earlier that morning and had an opportunity to discuss the float money with her but forgat to
do so.

Timmy Tharpe, thevictim’sfriend, alsotestified at trial. Heexplainedthat heand thevictim
arrived a Tilly’ s residence in separate cars on themorning of the incident. He remained in his car
at first but could tell that the victim and King were engaged in an argument. Tilly came out of the
house, and Timmy saw the four men coming toward the victim. Timmy then exited his car to
prevent an altercation from occurring but was grabbed by Tilly asthe victim was being attacked by
the four. He stated that the vidim did nothing to provoke the attack and that King and hisfriends
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threw the first punches. According to Timmy, the men began hitting the victim with two by fours
in his back and legs &ter reaching the field across the street from the residence. He estimated that
the four men hit the vidim more than five times with the two by four boards. Timmy admitted
driving his car into the field to pick up the victim but denied knowing that he had hit defendant
Thomas at the time. As he was leaving the scene with the victim, he saw Love holding a shotgun
down at his side next to his leg. Timmy ducked when he saw the gun. He estimated that the
altercation between the victim and defendants lasted approximately thirty (30) minutes from start
to finish.

Jock Bass, theinvestigating officer onthe case, testified that he observed thevictim’ sinjuries
onMarch 31, 1998, but did not look under hisclothing. He stated that theincident wasfirst reported
asahit-and-runwith Bobby Thomasasthevictim; however, based on hisinvestigation, Officer Bass
ultimately charged the defendants, including Bobby Thomas, with aggravated assault of thevictim.
Officer Bass conducted a search of Tilly’s home but did not find a sawed off shotgun on the
premises; nor did he find any clubs or two by foursin the house. He stated that there was a house
being framed on thelot acrossthe street from the scene, and al ot of wood and other itemswerelying
around the construction area. Hedid not remember seeing any blood on anything at the construction
site.

Defendant Larry Donnell Currie, Jr., testified in hisown defense. He stated that he had gone
to Tilly’ sand King’ sresidence on themorning of March 31, 1998, to hook up astereoin King' scar.
While he was working on the car, the victim and Timmy Tharpe pulled up in separate cars, and the
victim asked King if he had amessage for him. Currie heard King tell the victim to stay out of the
yard, and words were exchanged between the two. According to Currie, the victim told King that
his mother was a“ bitch,” and afight broke out between the two, with King striking the first blow.
When Currie approached the arguing men, the victim told Timmy to get one of the men while he got
the other. Currie denied seeing anyone with a two by four, a sawed off shotgun, or any other
weapon. Hedescribed how Timmy drovehiscarintothefield, hit Thomas, spun hiscar around, and
attempted to hit him again with the car before leaving the scene with the victim. He also denied
seeing Thomas or Love fighting or hitting anyone. Currie tedified that Tilly cdled the police to
report the disturbance. He denied ever threatening the victim or pushing him in the back during the
incident.

Bobby Lee Thomas, Jr., testifiedin hisown behalf. Hisaccount of the eventswasessentidly
thesameas Currie' s except that hetestified that the victim threw the first punch after he exchanged
wordswith King. He denied swinging at anyone and stated that he was not sureif Currie swung at
anyone or not. According to Thomas, he went back across the street after the fight moved to the
construction site, because he knew the police had been called. The next thing he knew, he was on
top of Timmy’scar. Hepushed himself off onto theground, and Timmy turned the car around again.
Thomas testified that he rolled out of the way. He was taken by ambulance to the hospital for
treatment. Thomas stated that he filed a complant against Timmy Tharpe, but he was arrested
before he was allowed to file areport. He denied seeing anyone with atwo by four board or a stick
that day. He also denied swinging astick at Timmy’s car.
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On rebuttal, the State put the victim back on the stand. He denied using vulgar languagein
his conversation with King or telling Timmy to get one of the men. He stated that he never went
onto Tilly and King's property but proceeded only as far as the sidewalk.

SUFFICIENCY OF EVIDENCE

Thedefendantseach assert that the evidenceat trial wasinsufficient to sustainaguilty verdict
for aggravated assault. The defendants’ initial presumption of innocence is lost following ajury
conviction and replaced with a presumption of guilt; thus, on appeal, the burden is now shifted to
the defendants to prove the insufficiency of the evidence. Sate v. Tuggle, 639 SW.2d 913, 914
(Tenn. 1982). This Court must affirm the convictions unless the evidence presented at trial was so
deficient that no rational trier of fact could have found all of the essential dements of the offense
beyond areasonable doubt. Tenn. R. App. P. 13(e); Sate v. Cazes, 875 S.W.2d 253, 259 (Tenn.
1994). This rule has been found by our courts to be applicable to a conviction based on direct or
circumstantial evidence or acombination of both. Statev. Matthews, 805 S\W.2d 776, 779 (Tenn.
Crim. App.), perm. app. denied, (Tenn. 1990).

In determining whether the evidence was sufficient to support a conviction, we do not re-
weigh the evidence or substitute our own inferences for those of the jury. Sate v. Cabbage, 571
SW.2d 832, 835 (Tenn. 1978). Furthermore, the State is entitled to the strongest legitimate view
of the evidence presented and all reasonable inferences drawn therefrom. State v. Harris 839
S.W.2d 54, 75 (Tenn. 1992), cert. denied, 507 U.S. 954, 113 S. Ct. 1368 (1993). A jury verdict
accredits the testimony of the State’s witnesses and resolves all conflicts in favor of the State's
theory. Satev. Williams, 657 S.W.2d 405, 410 (Tenn. 1983).

With this standard in mind, we believe that the evidence, when viewed in the light mog
favorabletothe State, supportsboth defendants’ convictionsfor aggravated assault. Tennessee Code
Annotated § 39-13-101 statesin pertinent part:

(a) A person commits assault who:

(2) Intentionally or knowingly causes another to reasonably fear imminent
bodily injury

Tennessee Code Annotated 8§ 39-13-102 states in pertinent part:
(a) A person commits aggravated assault who:

(2) Intentionally or knowingly commits an assault as defined in § 39-13-101
and:

* * %

(B) Uses or displays a deadly weapon.
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The defendants were indicted by the State under the theory that they caused the victim to
reasonably fear imminent bodily harm by useor display of astick, atwo by four board, and a sawed-
off shotgun. Both the vidim and hisfriend, Timmy Tharpe, testified that the victim did nothing to
provoketheattack but asked only to talk to hisex-girlfriend, Tilly. Bothtestified that Kinginitiated
the fight that morning and that King and the defendants aggressively approached and pursued the
victim across the stred to the construction site, where they continued their attack. Even defendant
Currietestified that King threw the first blow. The victim testified that Currie, Love, and Thomas
began to attack him after hewas knocked down by King. Officer Bass testified that he began his
investigation as a hit-and-run with defendant Thomas as the victim, but, as a result of his
investigation and interview of witnesses, he ended up charging the defendants with aggravated
assault. Both the victim and Timmy testified that the defendants wielded at |east one two by four
board and that Love displayed a sawed-off shotgun as they were trying to leave the scene. Both
testified that Thomas hit Timmy’s car with a board or stick when he drove his car into the
construction site to scatter the defendants. In addition, there was photographic evidence of injuries
to thevictim and damageto the car that Timmy Tharpe drove into the construction siteto rescuehis
friend that supportsthevictim’sstory. Thefact that Thomaswas hit by Timmy’s car aso supports
thisversion of theevents. Thejury simply did not believe thedefendants’ version of the events, and
wedefer to thetrier of fact’ sjudgment on the credibility of thesewitnesses. Thereisno merit tothis
issue.

IMPROPER JURY VERDICT

The defendant, Larry Currie, alleges that the jury verdict was tainted, because the jury
considered factsnot in evidence in reaching their verdict. However, thedefendant does not specify
in his brief what extraneous information the jurors improperly considered. He allegesthat ajuror,
McDowell, stated “ that thedecision of thejurorsto convict wasbased upon extraneousinformation.”
After acareful review of the entirerecord, we find no basisto overturn the jury’ sverdict and affirm
thetrial court’sdenia of the defendant's motion for a new trial.

In Satev. Blackwell, 664 S.W.2d 686 (Tenn. 1984), the Supreme Court adopted Rule 606(b)
of the Federal Rules of Evidence and defined the type of evidence admissible from a juror to
impeach ajury verdict. Blackwell, 664 SW.2d at 688-90. This holding, subsequently established
as Rule 606(b) of the Tennessee Rules of Evidence, prohibits ajuror from giving testimony on any
matter or statement occurring during the course of the jury's deliberations or the effect of anything
upon ajuror'smind or emotion asinfluencing hisor her vote. See Tenn. R. Evid. 606(b). However,
therule permitsajuror totestify on the question of whether any extraneous prejudicial information
was improperly brought to bear upon any juror. Seeid.

The defendant has the burden of establishing that some prejudicial extraneous information,
fact, or opinion was imparted to a juror by athird person or that some improper outside influence
was brought to bear on ajuror. Sate v. Clinton, 754 SW.2d 100, 103 (Tenn. Crim. App.), perm.
app. denied, (Tenn. 1988).



If it isshown that one or more jurors has been exposed toextraneous prejudicial information
or improper influence, there arises a presumption of prejudice, and the burden then shifts to the
prosecution to explain the conduct or to demonstrae the harmlessnessof it. Satev. Parchman, 973
S.W.2d 607, 612 (Tenn. 1997); Sate v. Young, 866 S.W.2d 194, 196 (Tenn. Crim. App. 1992).

At the hearing on defendant Currie'smotion for anew trial, thetrial court expressed extreme
reservation at putting the jurors under cath, because Currie had not filed any affidavits to establish
asubstantial ground for thetrial court to believethat there wasany jury impropriety. Thetrial court
permitted defense counsel to state the substance of the defendant’ s position, which was based on
statements made to defense counsd by a juror, McDowell. McDowell apparently told defense
counsel that “factsnot in evidence, but facts brought to light by one or moreof the other jury persons
... thedecision of thejurorsto convict was based upon that extraneousinformation.” Stranger still,
the juror, McDowell, was not subpoenaed as awitness at the hearing.

Jurors Allen, Puckett, VanDyke, Kidd, Maness, and Atkinson were questioned by the trial
court, under oath, as to what evidence formed the basis of their jury verdict. Allen, Puckett,
VanDyke, Kidd, and Atkinson testified that they did not consider any extraneous information but
used only the evidence at trial and thelaw asgiven by the court in reaching their respedive verdicts.

Juror Maness gave the only testimony that raised a question of extraneous prejudicial
information during jury deliberations, which follows:

Q: (by the trial judge) Did you, in arriving at your decision, consider any extraneous
prejudicial information; that is facts, arguments, or evidence from outside of what
you heard during the trial of the case?

A: Yes.

Q. You did?

A. | did.

Q: What did you consider that was prejudicial ?

A: Well, I — Thetalk that there was about gangs and things like that. | considered the
evidence and then this—

Q. Hold on just a minute.

* % %

Q: | don’t want to get into what talk and arguments were. | want to know did thejury
consider outside prejudicial information in arriving at their decision?

A: | can only speak for myself. Andit's—1 felt there wasguilt, but | —1 think the—the
talk might have had an effect. | have to admit that.

Q. Okay. Y ou thought there was guilt?

A. Yes.

Q: Is that the reason you voted guilty?
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A: Yes.

Q. Didyou decidethe case solely upon the evidencethat you heard in the courtroom and
the law given to you by the Court?
A: | triedto. | believel did. | had that — That had an effect. When you hear something

it does have an effect. But | felt he [Currie] was guilty.
In denying the defendant's motion for anew trial, the trial court commented:

The standard matter for attacking ajury's verdict isby the execution
of an affidavit that falls within the parameters of the Evidentiary Rules that
control this.

| notice significantly that the juror who supposedly ledto al of this
is not present here today. | suspect, and based upon past experience, the
reason he's not is because words tend to take on a little bit different color.
One has atendency to hear what they want to hear and it just doesn't come
out that way when you get them under cath and start quedioning them.

Improper extraneousinformation isinformation from outside thejury itself. Satev. Coker,
746 SW.2d 167,171 (Tenn. 1987); Caldararov. Vanderbilt University, 794 SW.2d 738, 742 (Tenn.
Ct. App.), perm. app. denied, (Tenn. 1990). Internal pressure or intimidation by other jurors,
premature jury deliberations that are contrary to the trial court’s instructions, ajuror’s personal
experiences that are not directly related to the case, a juror’s thoughts, fears, or emotions and
specul ation among jurors about the consequencesof averdict have been foundto beinternal matters
that do not constitute extraneous information or outside influences. Caldararo, 794 S\W.2d at 742
(citations omitted). However, external influences that could warrant a new trial, if found to be
prejudicial, include: (1) exposure to news reports about the trial; (2) consideration of facts not in
evidence; and (3) communications with athird party non-juror about the case. 1d.

From our review of therecord, we are not sure just what extraneous prejudicial information
prompted the juror, McDowell, to make such a statement to defense counsel. McDowell did not
testify. Although juror Manesstestified that extraneous prejudicial information pertaining to gangs
was mentioned among thejury members, therecord reveds that the victim testified that on March
31, 1998, the defendant, Currie, madethe statement tohim, “[ Y ]ou better recognizethevicelords.”?
From aclose and careful reading of the testimony of juror Maness, we are convinced that her verdict
of guilty was based upon the evidence and law submitted by thetrial court to thejury. What jurors

*Thetrial court sustained the defendant's objection to this response on the grounds that the
guestion was beyond the soope of cross-examination. The trial court did not give a curative
instruction to the jury, nor was such instruction requested. It appears, then, that there wasreference
to gangs during thetrial itself that was not outside information.
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may hear during the course of atrial and from the comments of fellow jurors about their personal
experiences during jury deliberations, may have an affect on their mental processes, but these are
not considered to beextraneousinformation that would invalidateajury'sverdict. Although Maness
stated the information about gangs had an affect on her, she till believed the defendant to be guilty
of the offense of aggravated assault. Likewise, we note that the record established at the conclusion
of the trial that each juror was polled and acknowledged the verdict of guilty. Thus, we conclude
that the defendant has failed to meet his burden to establish that extraneous information was

considered by this jury that prejudiced its verdict against Currie. The trial court's denial of the
defendant’'s motion for anew tria is affirmed.



